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or certifications, the clarity or ambi-
guity of the representation or certifi-
cation requirement, and the efforts
made to correct an incorrect or invalid
representation or certification in a
timely manner. An individual or firm
may not be held liable where govern-
ment personnel have erroneously iden-
tified a concern as a HUBZone SBC
without any representation or certifi-
cation having been made by the con-
cern and where such identification is
made without the knowledge of the in-
dividual or firm.

(e) Penalties for Misrepresentation. (1)
Suspension or debarment. The SBA sus-
pension and debarment official or the
agency suspension and debarment offi-
cial may suspend or debar a person or
concern for misrepresenting a firm’s
status as a HUBZone SBC pursuant to
the procedures set forth in 48 CFR sub-
part 9.4.

(2) Civil Penalties. Persons or concerns
are subject to severe penalties under
the False Claims Act, 31 U.S.C. 3729-
3733, the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801-3812, and any
other applicable laws or regulations,
including 13 CFR part 142.

(3) Criminal Penalties. Persons or con-
cerns are subject to severe criminal
penalties for knowingly misrepre-
senting the HUBZone status of a con-
cern in connection with procurement
programs pursuant to section 16(d) of
the Small Business Act, 15 TU.S.C.
645(d), as amended, 18 U.S.C. 1001, 18
U.S.C. 287, and any other applicable
laws. Persons or concerns are subject
to criminal penalties for knowingly
making false statements or misrepre-
sentations to SBA for the purpose of
influencing any actions of SBA pursu-
ant to section 16(a) of the Small Busi-
ness Act, 15 U.S.C. 645(a), as amended,
including failure to correct ‘‘con-
tinuing representations’ that are no
longer true.

[78 FR 38820, June 28, 2013, as amended at 81
FR 31492, May 19, 2016]
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Subpart A—General Provisions

§127.100 What is the purpose of this
part?

Section 8(m) of the Small Business
Act authorizes certain procurement
mechanisms to ensure that Women-
Owned Small Businesses (WOSBs) have
an equal opportunity to participate in
Federal contracting. This part imple-
ments these mechanisms and ensures
that the program created, referred to
as the WOSB Program, is substantially
related to this important Congres-
sional goal in accordance with applica-
ble law.

§127.101 What type of assistance is
available under this part?

This part authorizes contracting offi-
cers to restrict competition or award
sole source contracts or orders to eligi-
ble Economically Disadvantaged
Women-Owned Small Businesses
(EDWOSBs) for certain Federal con-
tracts or orders in industries in which
the Small Business Administration
(SBA) determines that WOSBs are
underrepresented in Federal procure-
ment. It also authorizes contracting of-
ficers to restrict competition or award
sole source contracts or orders to eligi-
ble WOSBs for certain Federal con-
tracts or orders in industries in which
SBA determines that WOSBs are sub-
stantially underrepresented in Federal
procurement and has waived the eco-
nomically disadvantaged requirement.

[80 FR 55021, Sept. 14, 2015]

§127.102 What are the definitions of
the terms used in this part?

For purposes of this part:

8(a) Business Development (8(a) BD)
concern means a concern that SBA has
certified as an 8(a) BD program partici-
pant and whose term has not expired or
otherwise left the 8(a) BD program
early.
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AA/GC&BD means SBA’s Associate
Administrator for Government Con-
tracting and Business Development.

Citicen means a person born or natu-
ralized in the United States. Resident
aliens and holders of permanent visas
are not considered to be citizens.

Concern means a firm that satisfies
the requirements in §121.106 of this
chapter.

Contracting officer has the meaning
given to that term in Section 27(f)(5) of
the Office of Federal Procurement Pol-
icy Act (codified at 41 U.S.C. 423(f)(b)).

D/GC means SBA’s Director for Gov-
ernment Contracting.

Economically Disadvantaged WOSB
(EDWOSB) means a concern that is
small pursuant to part 121 of this chap-
ter and that is at least 51 percent
owned and controlled by one or more
women who are citizens and who are
economically disadvantaged in accord-
ance with §§127.200, 127.201, 127.202 and
127.203. An EDWOSB automatically
qualifies as a WOSB.

EDWOSB requirement means a Federal
requirement for services or supplies for
which a contracting officer has re-
stricted competition or awarded a sole
source contract or order to eligible
EDWOSBs, including Multiple Award
Contracts, partial set-asides, reserves,
sole source awards, and orders set aside
for EDWOSBs issued against a Multiple
Award Contract.

Immediate family member means fa-
ther, mother, husband, wife, son,
daughter, stepchild, brother, sister,
grandfather, grandmother, grandson,
granddaughter, father-in-law, mother-
in-law, son-in-law, and daughter-in-
law.

Interested party means any concern
that submits an offer for a specific
EDWOSB or WOSB requirement (in-
cluding Multiple Award Contracts),
any concern that submitted an offer in
a full and open competition and its op-
portunity for award will be affected by
a reserve of an award given a WOSB or
EDWOSB, the contracting activity’s
contracting officer, or SBA.

Primary industry classification means
the six-digit North American Industry
Classification System (NAICS) code
designation that best describes the pri-
mary business activity of the concern.
The NAICS code designations are de-

§127.102

scribed in the NAICS manual available
via the Internet at hitp://
www.census.gov/NAICS. In determining
the primary industry in which a con-
cern is engaged, SBA will consider the
factors set forth in §121.107 of this
chapter.

Same or similar line of business means
business activities within the same
four-digit ‘“‘Industry Group’” of the
NAICS Manual as the primary industry
classification of the WOSB or
EDWOSB.

Substantial underrepresentation is de-
termined by a study using a reliable
and relevant methodology.

System for Award Management (SAM)
(or any successor system) means a fed-
eral system that consolidates various
federal procurement systems (e.g., Cen-
tral Contractor Registration (CCR),
Federal Agency Registration (Fedreg),
Online Representations and Certifi-
cations Application (ORCA), Excluded
Parties List System (EPLS)) and the
Catalog of Federal Domestic Assist-
ance into one system.

Underrepresentation is determined by
a study using a reliable and relevant
methodology.

WOSB means a concern that is small
pursuant to part 121 of this chapter,
and that is at least 51 percent owned
and controlled by one or more women
who are citizens in accordance with
§§127.200, 127.201 and 127.202.

WOSB Program Repository means a se-
cure, Web-based application that col-
lects, stores and disseminates docu-
ments to the contracting community
and SBA, which verify the eligibility of
a business concern for a contract to be
awarded under a WOSB or EDWOSB re-
quirement.

WOSB requirement means a Federal
requirement for services or supplies for
which a contracting officer has re-
stricted competition or awarded a sole
source contract or order to eligible
WOSBSs, including Multiple Award Con-
tracts, partial set-asides, reserves, sole
source awards, and orders set aside for
WOSBs issued against a Multiple
Award Contract.

[75 FR 62282, Oct. 7, 2010, as amended at 78 FR
61146, Oct. 2, 2013; 80 FR 55022, Sept. 14, 2015]
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Subpart B—Eligibility Requirements
To Qualify as an EDWOSB or WOSB

§127.200 What are the requirements a
concern must meet to qualify as an
EDWOSB or WOSB?

(a) Qualification as an EDWOSB. To
qualify as an EDWOSB, a concern must
be:

(1) A small business as defined in part
121 of this chapter for its primary in-
dustry classification; and

(2) Not less than 51 percent uncondi-
tionally and directly owned and con-
trolled by one or more women who are
United States citizens and are eco-
nomically disadvantaged.

(b) Qualification as a WOSB. To qual-
ify as a WOSB, a concern must be:

(1) A small business as defined in part
121 of this chapter; and

(2) Not less than 51 percent uncondi-
tionally and directly owned and con-
trolled by one or more women who are
United States citizens.

(c) WOSB and EDWOSB certifications.
(1) A concern must be certified as a
WOSB or EDWOSB pursuant to §127.300
in order to be awarded a WOSB or
EDWOSB set-aside or sole-source con-
tract.

(2) Other women-owned small busi-
ness concerns that do not seek WOSB
or EDWOSB set-aside or sole-source
contracts may continue to self-certify
their status, receive contract awards
outside the Program, and count toward
an agency’s goal for awards to WOSBs.

(d) Suspension and debarment. In order
to be eligible for WOSB and EDWOSB
certification and to remain certified,
the concern and any of its owners must
not have an active exclusion in the
System for Award Management at the
time of application or recertification.

[756 FR 62282, Oct. 7, 2010, as amended at 85 FR
27660, May 11, 2020]

§127.201 What are the requirements
for ownership of an EDWOSB and
WOSB?

(a) General. To qualify as an
EDWOSB one or more economically
disadvantaged women must uncondi-
tionally and directly own at least 51
percent of the concern. To qualify as a
WOSB, one or more women must un-
conditionally and directly own at least
51 percent of the concern. Ownership

13 CFR Ch. | (1-1-21 Edition)

will be determined without regard to
community property laws.

(b) Requirement for unconditional own-
ership. To be considered unconditional,
the ownership must not be subject to
any conditions, executory agreements,
voting trusts, or other arrangements
that cause or potentially cause owner-
ship benefits to go to another. The
pledge or encumbrance of stock or
other ownership interest as collateral,
including seller-financed transactions,
does not affect the unconditional na-
ture of ownership if the terms follow
normal commercial practices and the
owner retains control absent violations
of the terms.

(c) Requirement for direct ownership.
To be considered direct, the qualifying
women must own 51 percent of the con-
cern directly. The 51 percent ownership
may not be through another business
entity or a trust (including employee
stock ownership plan) that is, in turn,
owned and controlled by one or more
women or economically disadvantaged
women. However, ownership by a trust,
such as a living trust, may be treated
as the functional equivalent of owner-
ship by a woman or economically dis-
advantaged woman where the trust is
revocable, and the woman is the grant-
or, the trustee, and the sole current
beneficiary of the trust.

(d) Ownership of a partnership. In the
case of a concern that is a partnership,
at least 51 percent of each class of part-
nership interest must be uncondition-
ally owned by one or more women or in
the case of an EDWOSB, economically
disadvantaged women. The ownership
must be reflected in the concern’s part-
nership agreement. For purposes of
this requirement, general and limited
partnership interests are considered
different classes of partnership inter-
est.

(e) Ownership of a limited liability com-
pany. In the case of a concern that is a
limited liability company, at least 51
percent of each class of member inter-
est must be unconditionally owned by
one or more women or in the case of an
EDWOSB, economically disadvantaged
women.

(f) Ownership of a corporation. In the
case of a concern that is a corporation,
at least 51 percent of each class of vot-
ing stock outstanding and 51 percent of
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the aggregate of all stock outstanding
must be unconditionally owned by one
or more women, or in the case of an
EDWOSB, economically disadvantaged
women. In determining unconditional
ownership of the concern, any
unexercised stock options or similar
agreements held by a woman will be
disregarded. However, any unexercised
stock option or other agreement, in-
cluding the right to convert non-voting
stock or debentures into voting stock,
held by any other individual or entity
will be treated as having been exer-
cised.

§127.202 What are the requirements
for control of an EDWOSB or
WOSB?

(a) General. To qualify as a WOSB,
the management and daily business op-
erations of the concern must be con-
trolled by one or more women. To qual-
ify as an EDWOSB, the management
and daily business operations of the
concern must be controlled by one or
more women who are economically dis-
advantaged. Control by one or more
women or economically disadvantaged
women means that both the long-term
decision making and the day-to-day
management and administration of the
business operations must be conducted
by one or more women or economically
disadvantaged women.

(b) Managerial position and experience.
A woman, or in the case of an EDWOSB
an economically disadvantaged woman,
must hold the highest officer position
in the concern and must have manage-
rial experience of the extent and com-
plexity needed to run the concern. The
woman or economically disadvantaged
woman manager need not have the
technical expertise or possess the re-
quired license to be found to control
the concern if she can demonstrate
that she has ultimate managerial and
supervisory control over those who
possess the required licenses or tech-
nical expertise. However, if a man pos-
sesses the required license and has an
equity interest in the concern, he may
be found to control the concern.

(c) Limitation on outside employment.
The woman or economically disadvan-
taged woman who holds the highest of-
ficer position of the concern must man-
age it on a full-time basis and devote

§127.202

full-time to the business concern dur-
ing the normal working hours of busi-
ness concerns in the same or similar
line of business. The woman or eco-
nomically disadvantaged woman who
holds the highest officer position may
not engage in outside employment that
prevents her from devoting sufficient
time and attention to the daily affairs
of the concern to control its manage-
ment and daily business operations.

(d) Control over a partnership. In the
case of a partnership, one or more
women, or in the case of an EDWOSB,
economically disadvantaged women,
must serve as general partners, with
control over all partnership decisions.

(e) Control over a limited liability com-
pany. In the case of a limited liability
company, one or more women, or in the
case of an EDWOSB, economically dis-
advantaged women, must serve as man-
agement members, with control over
all decisions of the limited liability
company.

(f) Control over a corporation. One or
more women, or in the case of an
EDWOSB, economically disadvantaged
women, must control the Board of Di-
rectors of the concern. Women or eco-
nomically disadvantaged women are
considered to control the Board of Di-
rectors when either:

(1) One or more women Oor economi-
cally disadvantaged women own at
least 51 percent of all voting stock of
the concern, are on the Board of Direc-
tors and have the percentage of voting
stock necessary to overcome any super
majority voting requirements; or

(2) Women or economically disadvan-
taged women comprise the majority of
voting directors through actual num-
bers or, where permitted by state law,
through weighted voting.

(g) Involvement in the concern by other
individuals or entities. Men or other en-
tities may be involved in the manage-
ment of the concern and may be stock-
holders, partners or limited liability
members of the concern. However, no
males or other entity may exercise ac-
tual control or have the power to con-
trol the concern.
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§127.203 What are the rules governing
the requirement that economically
disadvantaged women must own
EDWOSBs?

(a) General. To qualify as an
EDWOSB, the concern must be at least
51 percent owned by one or more
women who are economically disadvan-
taged. A woman is economically dis-
advantaged if she can demonstrate that
her ability to compete in the free en-
terprise system has been impaired due
to diminished capital and credit oppor-
tunities as compared to others in the
same or similar line of business. SBA
does not take into consideration com-
munity property laws when deter-
mining economic disadvantage when
the woman has no direct, individual or
separate ownership interest in the
property.

(b) Limitation on personal net worth.
(1) In order to be considered economi-
cally disadvantaged, the woman’s per-
sonal net worth must be less than
$750,000, excluding her ownership inter-
est in the concern and her equity inter-
est in her primary personal residence.

(2) Income received from an EDWOSB
that is an S corporation, LLC or part-
nership will be excluded from net
worth where the EDWOSB provides
documentary evidence demonstrating
that the income was reinvested in the
business concern or the distribution
was solely for the purposes of paying
taxes arising in the normal course of
operations of the business concern.
Losses from the S corporation, LLC or
partnership, however, are losses to the
EDWOSB only, not losses to the indi-
vidual, and cannot be used to reduce an
individual’s net worth.

(3) Funds invested in an Individual
Retirement Account (IRA) or other of-
ficial retirement account will not be
considered in determining an individ-
ual’s net worth. In order to properly as-
sess whether funds invested in a retire-
ment account may be excluded from a
woman’s net worth, she must provide
information about the terms and re-
strictions of the account to SBA and
certify that the retirement account is
legitimate.

(c) Factors to be considered. (1) Gen-
eral. The personal financial condition
of the woman claiming economic dis-
advantage, including her personal in-
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come for the past three years (includ-
ing bonuses, and the value of company
stock given in lieu of cash), her per-
sonal net worth and the fair market
value of all of her assets, whether en-
cumbered or not, will be considered in
determining whether she is economi-
cally disadvantaged.

(2) Spouse’s financial situation. SBA
may consider a spouse’s financial situ-
ation in determining a woman’s access
to credit and capital. When married, an
individual claiming economic dis-
advantage must submit separate finan-
cial information for her spouse, unless
the individual and the spouse are le-
gally separated. SBA will consider a
spouse’s financial situation in deter-
mining an individual’s access to credit
and capital where the spouse has a role
in the business (e.g., an officer, em-
ployee or director) or has lent money
to, provided credit or financial support
to, or guaranteed a loan of the busi-
ness. SBA may also consider the
spouse’s financial condition if the
spouse’s business is in the same or
similar line of business as the EDWOSB
or WOSB and the spouse’s business and
WOSB share similar names, Web sites,
equipment or employees. In addition,
all transfers to a spouse within two
years of a certification will be attrib-
uted to a woman claiming economic
disadvantage as set forth in paragraph
(d) of this section.

(3) Income.

(i) When considering a woman’s per-
sonal income, if the adjusted gross
yearly income averaged over the three
yvears preceding the certification ex-
ceeds $350,000, SBA will presume that
she is not economically disadvantaged.
The presumption may be rebutted by a
showing that this income level was un-
usual and not likely to occur in the fu-
ture, that losses commensurate with
and directly related to the earnings
were suffered, or by evidence that the
income is not indicative of lack of eco-
nomic disadvantage.

(ii) Income received by an EDWOSB
that is an S corporation, LLC, or part-
nership will be excluded from an indi-
vidual’s income where the EDWOSB
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provides documentary evidence dem-
onstrating that the income was rein-
vested in the EDWOSB or the distribu-
tion was solely for the purposes of pay-
ing taxes arising in the normal course
of operations of the business concern.
Losses from the S corporation, LLC or
partnership, however, are losses to the
EDWOSB only, not losses to the indi-
vidual, and cannot be used to reduce a
woman’s personal income.

(4) Fair market value of all assets. A
woman will generally not be considered
economically disadvantaged if the fair
market value of all her assets (includ-
ing her primary residence and the
value of the business concern) exceeds
$6 million. The only assets excluded
from this determination are funds ex-
cluded under paragraph (b)(3) of this
section as being invested in a qualified
IRA account or other official retire-
ment account.

(d) Transfers within two years. Assets
that a woman claiming economic dis-
advantage transferred within two years
of the date of the concern’s certifi-
cation will be attributed to the woman
claiming economic disadvantage if the
assets were transferred to an imme-
diate family member, or to a trust that
has as a beneficiary an immediate fam-
ily member. The transferred assets
within the two-year period will not be
attributed to the woman if the transfer
was:

(1) To or on behalf of an immediate
family member for that individual’s
education, medical expenses, or some
other form of essential support; or

(2) To an immediate family member
in recognition of a special occasion,
such as a birthday, graduation, anni-
versary, or retirement.

[75 FR 62282, Oct. 7, 2010, as amended at 85 FR
27660, May 11, 2020]

Subpart C—Certification of
EDWOSB or WOSB Status

CERTIFICATION

§127.300 How is a concern certified as
an WOSB or EDWOSB?

(a) WOSB certification. (1) A concern
may apply to SBA for WOSB certifi-
cation. There is no cost to apply to
SBA for certification. SBA will con-
sider the information provided by the

§127.300

concern in order to determine whether
the concern qualifies. SBA, in its dis-
cretion, may rely solely upon the infor-
mation submitted to establish eligi-
bility, may request additional informa-
tion, or may verify the information be-
fore making a determination. SBA may
draw an adverse inference and deny the
certification where the concern fails to
cooperate with SBA or submit informa-
tion requested by SBA.

(2) A concern may submit evidence to
SBA that it is a women-owned and con-
trolled small business that is certified
by the U.S. Department of Veterans Af-
fairs Center for Verification and Eval-
uation as a Service-Disabled Veteran
Owned Business or Veteran-Owned
Business.

(3) A concern may submit evidence
that it has been certified as a WOSB by
an approved Third-Party Certifier in
accordance with this subpart.

(b) EDWOSB certification. (1) A con-
cern may apply to SBA for EDWOSB
certification. There is no cost to apply
to SBA for certification. SBA will con-
sider the information provided by the
concern in order to determine whether
the concern qualifies. SBA, in its dis-
cretion, may rely solely upon the infor-
mation submitted to establish eligi-
bility, may request additional informa-
tion, or may verify the information be-
fore making a determination. SBA may
draw an adverse inference and deny the
certification where the concern fails to
cooperate with SBA or submit informa-
tion requested by SBA.

(2) A concern that is a certified par-
ticipant in the 8(a) BD Program and
owned and controlled by one or more
women qualifies as an EDWOSB.

(3) A concern may submit evidence to
SBA that it is an economically dis-
advantaged women-owned and con-
trolled small business that is certified
by the U.S. Department of Veterans Af-
fairs Center for Verification and Eval-
uation as a Service-Disabled Veteran
Owned Business or Veteran-Owned
Business.

(4) A concern may submit evidence
that it has been certified as an
EDWOSB by a Third-Party Certifier
under this subpart.

(c) SBA notification and designation. If
SBA determines that the concern is a
qualified WOSB or EDWOSB, it will
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issue a letter of certification and des-
ignate the concern as a certified WOSB
or EDWOSB on the Dynamic Small
Business Search (DSBS) system, or
successor system.

[85 FR 27660, May 11, 2020]

§127.301 When may a concern apply
for certification?

A concern may apply for WOSB or
EDWOSB certification and submit the
required information whenever it can
represent that it meets the eligibility
requirements, subject to the restric-
tions of §127.306. All representations
and supporting information contained
in the application must be complete
and accurate as of the date of submis-
sion. The application must be signed by
an officer of the concern who is author-
ized to represent the concern.

[856 FR 27661, May 11, 2020]

§127.302 Where can a concern apply
for certification?

A concern seeking certification as a
WOSB or EDWOSB may apply to SBA
for certification via https://cer-
tify.sba.gov or any successor system.
Certification pages must be validated
electronically or signed by a person au-
thorized to represent the concern.

[856 FR 27661, May 11, 2020]

§127.303 What must a concern submit
for certification?

(a)(1) SBA certification. (i) To be cer-
tified by SBA as a WOSB or EDWOSB,
a concern must provide documents and
information demonstrating that it
meets the requirements set forth in
part 127, subpart B. SBA maintains a
list of the minimum required docu-
ments that can be found at htips:/cer-
tify.sba.gov or any successor system. A
concern may submit additional docu-
ments and information to support its
eligibility. The required documents
must be provided to SBA during the ap-
plication process electronically. This
may include, but is not limited to, cor-
porate records, business and personal
financial records, including copies of
signed Federal personal and business
tax returns, and individual and busi-
ness bank statements.

(ii) A concern that is certified by the
8(a) BD Program and is owned and con-
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trolled by one or more women may use
documentation of its most recent an-
nual review, or documentation of its
8(a) acceptance if it has not yet had an
annual review, in support of its appli-
cation for certification.

(iii) A concern that is certified
through a program examination or sta-
tus protest may use the positive deter-
mination from SBA as evidence for cer-
tification.

(2) CVE certification. (i) To be cer-
tified as a WOSB, a concern that is cer-
tified by the U.S. Department of Vet-
erans Affairs Center for Verification
and Evaluation may submit docu-
mentation of its most recent certifi-
cation, along with documentation con-
firming that it is owned and controlled
by one or more women, in support of
its application for certification.

(ii) To be certified as an EDWOSB, a
concern that is certified by the U.S.
Department of Veterans Affairs Center
for Verification and Evaluation may
submit documentation of its most re-
cent certification, along with docu-
mentation confirming that it is owned
and controlled by one or more women
who are economically disadvantaged in
accordance with §127.203(b)(3), in sup-
port of its application for certification.

(38) Third-Party Certifier certification. A
concern that is certified by a Third-
Party Certifier must provide a current,
valid certification from an entity des-
ignated as an SBA-approved certifier.

(b) In addition to the minimum re-
quired documents, SBA may request
additional information from applicants
in order to verify eligibility.

(c) After submitting the required doc-
umentation, an applicant must notify
SBA of any changes that could affect
its eligibility.

(d) If a concern was decertified or
previously denied certification, it must
include with its application for certifi-
cation a full explanation of why it was
decertified or denied certification, and
what, if any, changes have been made.
If SBA is not satisfied with the expla-
nation provided, SBA will decline to
certify the concern.

(e) If the concern was decertified for
failure to notify SBA of a material
change affecting its eligibility pursu-
ant to §127.401, it must include with its
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application for certification a full ex-
planation of why it failed to notify
SBA of the material change. If SBA is
not satisfied with the explanation pro-
vided, SBA will decline to certify the
concern.

[85 FR 27661, May 11, 2020]

§127.304 How is an application for cer-
tification processed?

(a) The SBA’s Director of Govern-
ment Contracting (D/GC) or designee is
authorized to approve or decline appli-
cations for certification. SBA must re-
ceive all required information and sup-
porting documents before it will begin
processing a concern’s application.
SBA will not process incomplete appli-
cations. SBA will advise each applicant
within 15 calendar days after the re-
ceipt of an application whether the ap-
plication is complete and suitable for
evaluation and, if not, what additional
information or clarification is required
to complete the application. SBA will
make its determination within ninety
(90) calendar days after receipt of a
complete package, whenever prac-
ticable.

(b) SBA may request additional infor-
mation or clarification of information
contained in an application or docu-
ment submission at any time.

(¢c) The burden of proof to dem-
onstrate eligibility is on the applicant
concern. If a concern does not provide
requested information within the allot-
ted time provided by SBA, or if it sub-
mits incomplete information, SBA may
presume that disclosure of the missing
information would adversely affect the
business concern’s eligibility or dem-
onstrate a lack of eligibility in the
area or areas to which the information
relates.

(d) The applicant must be eligible as
of the date it submitted its application
and up until the time the D/GC issues a
decision. The decision will be based on
the facts contained in the application,
any information received in response
to SBA’s request for clarification, and
any changed circumstances since the
date of application.

(e) Any changed circumstances oc-
curring after an applicant has sub-
mitted an application will be consid-
ered and may constitute grounds for
decline. After submitting the applica-

§127.305

tion and signed representation, an ap-
plicant must notify SBA of any
changes that could affect its eligi-
bility. The D/GC may propose decerti-
fication for any EDWOSB or WOSB
that fails to inform SBA of any
changed circumstances that affected
its eligibility for the program during
the processing of the application.

(f) If SBA approves the application,
SBA will send a written notice to the
concern and update hitps://cer-
tify.sba.gov or any successor system,
and update DSBS and the System for
Award Management (or any successor
systems) to indicate the concern has
been certified by SBA as a WOSB and/
or EDWOSB.

(g) A decision to deny eligibility
must be in writing and state the spe-
cific reasons for denial.

(h) SBA will send a copy of the deci-
sion letter to the electronic mail ad-
dress provided with the application.
SBA will consider any decision sent to
this electronic mail address provided
to have been received by the applicant
concern.

(i) The decision of the D/GC to de-
cline certification is the final agency
decision. The concern can reapply for
certification after ninety (90) days, as
set forth in §127.305.

[85 FR 27661, May 11, 2020]

§127.305 May declined or decertified
concerns seek recertification at a
later date?

(a) A concern that SBA or a third-
party certifier has declined or that
SBA has decertified may seek certifi-
cation after ninety (90) days from the
date of decline or decertification if it
believes that it has overcome all of the
reasons for decline or decertification
and is currently eligible. A concern
that has been declined may seek cer-
tification by any of the certification
options listed in §127.300.

(b) A concern found to be ineligible
during a WOSB/EDWOSB status protest
or program examination is precluded
from applying for certification for
ninety (90) days from the date of the
final agency decision (the D/GC’s deci-
sion if no appeal is filed or the decision
of SBA’s Office of Hearings and Appeals
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(OHA) where an appeal is filed pursu-
ant to §127.605).

[856 FR 27661, May 11, 2020]

REQUIREMENTS FOR THIRD-PARTY
CERTIFIERS

§127.350 What is a third-party -cer-
tifier?

A third-party certifier is a non-gov-
ernmental entity that SBA has author-
ized to certify that an applicant con-
cern is eligible for the WOSB or
EDWOSB contracting program. A
third-party certifier may be a for-profit
or non-profit entity. The list of SBA-
approved third-party certifiers may be
found on SBA’s website at sba.gov.

[85 FR 27662, May 11, 2020]

§127.351 What third-party certifi-
cations may a concern use as evi-
dence of its status as a qualified
EDWOSB or WOSB?

In order for SBA to accept a third-
party certification that a concern
qualifies as a WOSB or EDWOSB, the
concern must have a current, valid cer-
tification from an entity designated as
an SBA-approved certifier. The third-
party certification must be submitted
to SBA through https://certify.sba.gov or
a successor system.

[856 FR 27662, May 11, 2020]

§127.352 What is the process for be-
coming a third-party certifier?

SBA will periodically hold open so-
licitations. All entities that believe
they meet the criteria to act as a
third-party certifier will be free to re-
spond to the solicitation.

[85 FR 27662, May 11, 2020]

§127.353 May
charge a fee?

third-party certifiers

(a) Third-party certifiers may charge
a reasonable fee, but must notify appli-
cants first, in writing, that SBA offers
certification for free.

(b) The method of notification and
the language that will be used for this
notification must be approved by SBA.
The third-party certifier may not
change its method or the language
without SBA approval.

[856 FR 27662, May 11, 2020]
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§127.354 What requirements must a
third-party certifier follow to dem-
onstrate capability to certify con-
cerns?

(a) All third-party certifiers must
enter into written agreements with
SBA. This agreement will detail the re-
quirements that the third-party cer-
tifier must meet. SBA may terminate
the agreement if SBA subsequently de-
termines that the entity’s certification
process does not comply with SBA-ap-
proved certification standards or is not
based on the same program eligibility
requirements as set forth in subpart B
of this part or if, upon review, SBA de-
termines that the third-party certifier
has demonstrated a pattern of certi-
fying concerns that SBA later deter-
mines to be ineligible for certification.

(b) Third-party certifiers’ certifi-
cation process must comply with SBA-
approved certification standards and
track the WOSB or EDWOSB eligibility
requirements set forth in subpart B of
this part.

(c) In order for SBA to enter into an
agreement with a third-party certifier,
the entity must establish the fol-
lowing:

(1) It will render fair and impartial
WOSB/EDWOSB Federal Contract Pro-
gram eligibility determinations;

(2) It will provide the approved appli-
cant a valid certificate for entering
into the SBA electronic platform, and
will retain documents used to deter-
mine eligibility for a period of six (6)
years to support SBA’s responsibility
to conduct a status protest, eligibility
examination, agency investigation, or
audit of the third party determina-
tions;

(3) Its certification process will re-
quire applicant concerns to register in
SAM (or any successor system) and
submit sufficient information as deter-
mined by SBA to enable it to deter-
mine whether the concern qualifies as
a WOSB. This information must in-
clude documentation demonstrating
whether the concern is:

(i) A small business concern under
the SBA size standard corresponding to
the concern’s primary industry, as de-
fined in §121.107 of this part;

(ii) At least b1 percent owned and
controlled by one or more women who
are United States citizens; and
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(4) It will not decline to accept a con-
cern’s application for WOSB/EDWOSB
certification on the basis of race, color,
national origin, religion, age, dis-
ability, sexual orientation, marital or
family status, or political affiliation.

[85 FR 27662, May 11, 2020]

§127.355 How will SBA ensure that ap-
proved third-party certifiers are
meeting the requirements?

(a) SBA will require third-party cer-
tifiers to submit monthly reports to
SBA. These reports will contain infor-
mation including the number of appli-
cations received, number of applica-
tions approved and denied, and other
information that SBA determines may
be helpful for ensuring that third-party
certifiers are meeting their obligations
or information or data that may be
useful for improving the program.

(b) SBA will conduct periodic compli-
ance reviews of third-party certifiers
and their underlying certification de-
terminations to ensure that they are
properly applying SBA’s  WOSB/
EDWOSB requirements and certifying
concerns in accordance with those re-
quirements.

(1) SBA will conduct a full compli-
ance review on every third-party cer-
tifier at least once every three years.

(2) At the conclusion of each compli-
ance review, SBA will provide the
third-party certifier with a written re-
port detailing SBA’s findings with re-
gard to the third-party certifier’s com-
pliance with SBA’s requirements. The
report will include recommendations
for possible improvements, and de-
tailed explanations for any deficiencies
identified by SBA.

(c) If SBA determines that a third-
party certifier is not properly applying
SBA’s eligibility requirements, SBA
may revoke the approval of that third-
party certifier.

[856 FR 27662, May 11, 2020]

§127.356 How does a concern obtain
certification from an approved cer-
tifier?

(a) A concern that seeks WOSB or
EDWOSB certification from an SBA-
approved third-party certifier must
submit its application directly to the
approved certifier in accordance with

§127.400

the specific application procedures of
the particular certifier.

(b) The concern must register in the
System for Award Management (SAM),
or any successor system.

(c) The approved certifier must en-
sure that all documents used to deter-
mine that a concern is approved for
certification are uploaded in https://cer-
tify.sba.gov or any successor system.

[856 FR 27662, May 11, 2020]

Subpart D—Eligibility Examinations

§127.400 How does a concern maintain
its WOSB or EDWOSB certification?

(a) Any concern seeking to remain a
certified WOSB or EDWOSB must an-
nually represent to SBA that it con-
tinues to meet all WOSB/EDWOSB eli-
gibility criteria.

(1) Except as provided in paragraph
(b) of this section, unless SBA has rea-
son to question the concern’s represen-
tation of its continued eligibility, SBA
will accept the representation without
requiring the certified WOSB or
EDWOSB to submit any supporting in-
formation or documentation.

(2) The concern’s recertification must
be submitted within 30 days of the an-
niversary date of its original certifi-
cation. The date of certification is the
date specified in the concern’s certifi-
cation letter. If the concern fails to re-
certify, SBA may propose the concern
for decertification pursuant to §127.405.

(b) Any concern seeking to remain a
certified WOSB or EDWOSB must un-
dergo a program examination and re-
certify its continued eligibility to SBA
every three years.

(1) SBA or a third-party certifier will
conduct a program examination three
years after the concern’s initial WOSB
or EDWOSB certification (whether by
SBA or a third-party certifier) or three
years after the date of the concern’s
last program examination, whichever
date is later.

(i) Example 1. Concern A is certified
by SBA to be eligible for the WOSB
program on July 20, 2021. Concern A
must recertify its eligibility to SBA
between June 20, 2022 and July 19, 2022.
Concern A will continue to be a cer-
tified WOSB that is eligible to receive
WOSB contracts (as long as it is small
for the size standard corresponding to
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the NAICS code assigned to the con-
tract) through July 19, 2023. Concern A
must recertify its eligibility to SBA
between June 20, 2023 and July 19, 2023.
Concern A will continue to be a cer-
tified WOSB that is eligible to receive
WOSB contracts (as long as it is small
for the size standard corresponding to
the NAICS code assigned to the con-
tract) through July 19, 2024. Concern A
must recertify its eligibility to SBA
between June 20, 2024 and July 19, 2024.
Because three years have elapsed since
its application and original -certifi-
cation, SBA will conduct a program ex-
amination of Concern A at that time.
In addition to its representation that it
continues to be an eligible WOSB, Con-
cern A must provide additional infor-
mation as requested by SBA to dem-
onstrate that it continues to meet all
the eligibility requirements of the
WOSB Program.

(ii) Example 2. Concern B is certified
by a third-party certifier to be eligible
for the WOSB program on September
27, 2021. Concern B must recertify its
eligibility to SBA between August 28,
2022 and September 26, 2022. Concern B
will continue to be a certified WOSB
that is eligible to receive WOSB con-
tracts (as long as it is small for the size
standard corresponding to the NAICS
code assigned to the contract) through
September 26, 2023. On March 31, 2023,
Concern B is awarded a WOSB set-aside
contract. Subsequently, Concern B’s
status as an eligible WOSB is pro-
tested. On June 28, 2023, Concern B re-
ceives a positive determination from
SBA confirming that it is an eligible
WOSB. Concern B’s new certification
date is June 28, 2023. Concern B must
recertify its eligibility to SBA between
May 29, 2024 and June 27, 2024. Concern
B will continue to be a certified WOSB
that is eligible to receive WOSB con-
tracts (as long as it is small for the size
standard corresponding to the NAICS
code assigned to the contract) through
June 27, 2025. Concern B must recertify
its eligibility to SBA between May 29,
2025 and June 27, 2025. Concern B will
continue to be a certified WOSB that is
eligible to receive WOSB contracts (as
long as it is small for the size standard
corresponding to the NAICS code as-
signed to the contract) until June 27,
2026. Concern B must recertify its eligi-
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bility to SBA between May 29, 2026 and
June 27, 2025. Because three years have
elapsed since its certification date of
June 28, 2022, Concern B must seek a
program examination, by SBA or a
third-party certifier, between May 29,
2025 and June 27, 2026. In addition to its
representation that it continues to be
an eligible WOSB, Concern B must pro-
vide additional information as re-
quested by SBA or a third-party cer-
tifier to demonstrate that it continues
to meet all the eligibility requirements
of the WOSB Program.

(2) The concern must either request a
program examination from SBA or no-
tify SBA that it has requested a pro-
gram examination by a third-party cer-
tifier no later than 30 days prior to its
certification anniversary. Failure to do
so will result in the concern being de-
certified.

[85 FR 27663, May 11, 2020]

§127.401 What are a WOSB’s and
EDWOSB’s ongoing obligations to
SBA?

Once certified, a WOSB or EDWOSB
must notify SBA of any material
changes that could affect its eligibility
within 30 calendar days of any such
change. Material change includes, but
is not limited to, a change in the own-
ership, business structure, or manage-
ment. The notification must be in writ-
ing and must be uploaded into the con-
cern’s profile with SBA. The method
for notifying SBA can be found on
hittps://certify.sba.gov. A concern’s fail-
ure to notify SBA of such a material
change may result in decertification
and removal from SAM and DSBS (or
any successor system) as a designated
certified WOSB/EDWOSB concern. In
addition, SBA may seek the imposition
of penalties under §127.700.

[85 FR 27663, May 11, 2020]

§127.402 What is a program examina-
tion, who will conduct it, and what
will SBA examine?

(a) A program examination is an in-
vestigation by SBA officials or author-
ized third-party certifier that verifies
the accuracy of any certification of a
concern issued in connection with the
concern’s WOSB or EDWOSB status.
Thus, examiners may verify that the
concern currently meets the program’s
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eligibility requirements, and that it
met such requirements at the time of
its application for certification, its
most recent recertification, or its cer-
tification in connection with a WOSB
or EDWOSB contract.

(b) Examiners may review any infor-
mation related to the concern’s eligi-
bility requirements. SBA may also con-
duct site visits.

(c) It is the responsibility of program
participants to ensure the information
provided to SBA is kept up to date and
is accurate. SBA considers all required
information and documents material to
a concern’s eligibility and assumes
that all information and documenta-
tion submitted are up to date and accu-
rate unless SBA has information that
indicates otherwise.

[85 FR 27664, May 11, 2020]

§127.403 When will SBA conduct pro-
gram examinations?

(a) SBA may conduct a program ex-
amination at any time after the con-
cern submits its application, during
the processing of the application, and
at any time while the concern is a cer-
tified WOSB or EDWOSB.

(b) SBA will conduct program exami-
nations periodically as part of the re-
certification process set forth in
§127.400.

[856 FR 27664, May 11, 2020]

§127.404 May SBA require additional
information from a WOSB or
EDWOSB during a program exam-
ination?

At the discretion of the D/GC, SBA
has the right to require that a WOSB
or EDWOSB submit additional infor-
mation at any time during the program
examination. SBA may draw an ad-
verse inference from the failure of a
concern to cooperate with a program
examination or provide requested in-
formation.

[856 FR 27664, May 11, 2020]

§127.405 What happens if SBA deter-
mines that the concern is no longer
eligible for the program?

If SBA believes that a concern does
not meet the program eligibility re-
quirements, the concern fails to recer-
tify in accordance with the require-

§127.500

ments in §127.400, or the concern has
failed to notify SBA of a material
change, SBA will propose the concern
for decertification from the program.

(a) Proposed decertification. The D/GC
or designee will notify the concern in
writing that it has been proposed for
decertification. This notice will state
the reasons why SBA has proposed de-
certification, and that the WOSB or
EDWOSB must respond to each of the
reasons set forth.

(1) The WOSB or EDWOSB must re-
spond in writing to a proposed decerti-
fication within 20 calendar days from
the date of the proposed decertifica-
tion.

(2) If the initial certification was
done by a third-party certifier, SBA
will also notify the third-party cer-
tifier of the proposed decertification in
writing.

(b) Decertification. The D/GC or des-
ignee will consider the reasons for pro-
posed decertification and the concern’s
response before making a written deci-
sion whether to decertify. The D/GC
may draw an adverse inference where a
concern fails to cooperate with SBA or
provide the information requested. The
D/GC’s decision is the final agency de-
cision.

(c) Reapplication. A concern decerti-
fied pursuant to this section may re-
apply to the program pursuant to
§127.305.

[85 FR 27664, May 11, 2020]

Subpart E—Federal Contract
Assistance

§127.500 In what industries is a con-
tracting officer authorized to re-
strict competition or make a sole
source award under this part?

A contracting officer may restrict
competition or make a sole source
award under this part only in those in-
dustries in which SBA has determined
that WOSBs are underrepresented or
substantially underrepresented in Fed-
eral procurement, as specified in
§127.501, regardless of the place of per-
formance.

[80 FR 55022, Sept. 14, 2015, as amended at 81
FR 48593, July 25, 2016]
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§127.501 How will SBA determine the
industries that are eligible for
EDWOSB or WOSB requirements?

(a) Based upon its analysis, SBA will
designate by NAICS Industry Sub-
sector Code those industries in which
WOSBs are underrepresented and sub-
stantially underrepresented.

(b) In determining the extent of
underrepresentation of WOSBs, SBA
may request that the head of any Fed-
eral department or agency provide
SBA, data or information necessary to
analyze the extent of underrepresenta-
tion of WOSBs.

[75 FR 62282, Oct. 7, 2010, as amended at 80 FR
55022, Sept. 14, 2015]

§127.502 How will SBA identify and
provide notice of the designated in-
dustries?

SBA will post on its Internet Web
site at hAttp:/www.sba.gov a list of
NAICS Industry Subsector industries it
designates under §127.501. The list of
designated industries also may be ob-
tained from the local SBA district of-
fice and may be posted on the General
Services Administration Internet Web
site.

§127.503 When is a contracting officer
authorized to restrict competition
or award a sole source contract or
order under this part?

(a) Competition restricted to EDWOSBs.
For requirements in industries des-
ignated by SBA as underrepresented
pursuant to §127.501, a contracting offi-
cer may vrestrict competition to
EDWOSBSs if the contracting officer has
a reasonable expectation based on mar-
ket research that:

(1) Two or more EDWOSBs will sub-
mit offers for the contract; and

(2) Contract award may be made at a
fair and reasonable price.

(b) Competition restricted to WOSBs.
For requirements in industries des-
ignated by SBA as substantially under-
represented pursuant to §127.501, a con-
tracting officer may restrict competi-
tion to WOSBs if the contracting offi-
cer has a reasonable expectation based
on market research that:

(1) Two or more WOSBs will submit
offers (this includes EDWOSBs, which
are also WOSBs); and
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(2) Contract award may be made at a
fair and reasonable price.

(c) Sole source awards to EDWOSBs.
For requirements in industries des-
ignated by SBA as underrepresented
pursuant to §127.501, a contracting offi-
cer may issue a sole source award to an
EDWOSB when the contacting officer
determines that:

(1) The EDWOSB is a responsible con-
tractor with respect to performance of
the requirement and the contracting
officer does not have a reasonable ex-
pectation that 2 or more EDWOSBs
will submit offers;

(2) The anticipated award price of the
contract (including options) will not
exceed $6,500,000 in the case of a con-
tract assigned a North American Indus-
try Classification System (NAICS) code
for manufacturing, or $4,000,000 in the
case of any other contract opportunity;
and

(3) In the estimation of the con-
tracting officer, the award can be made
at a fair and reasonable price.

(d) Sole source awards to WOSBs. For
requirements in industries designated
by SBA as substantially underrep-
resented pursuant to §127.501, a con-
tracting officer may issue a sole source
award to a WOSB when the contacting
officer determines that:

(1) The WOSB is a responsible con-
tractor with respect to performance of
the requirement and the contracting
officer does not have a reasonable ex-
pectation that 2 or more WOSBs will
submit offers;

(2) The anticipated award price of the
contract (including options) will not
exceed $6,500,000 in the case of a con-
tract assigned a NAICS code for manu-
facturing, or $4,000,000 in the case of
any other contract opportunity; and

(3) In the estimation of the con-
tracting officer, the award can be made
at a fair and reasonable price.

(e) 8(a) BD requirements. A con-
tracting officer may not restrict com-
petition to eligible EDWOSBs or
WOSBs if an 8(a) BD Participant is cur-
rently performing the requirement
under the 8(a) BD Program or SBA has
accepted the requirement for perform-
ance under the authority of the 8(a) BD
program, unless SBA consented to re-
lease the requirement from the 8(a) BD
program.
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(f) Contracting Among Small Business
Programs. (1) Acquisitions Valued At or
Below the Simplified Acquisition Thresh-
old. The contracting officer shall set
aside any acquisition with an antici-
pated dollar value exceeding the Micro-
purchase Threshold but not exceeding
the Simplified Acquisition Threshold
(defined in the FAR at 48 CFR 2.101) for
small business concerns when there is a
reasonable expectation that offers will
be obtained from at least two small
business concerns that are competitive
in terms of quality and delivery and
award will be made at fair market
prices. This requirement does not pre-
clude a contracting officer from mak-
ing an award to a small business under
the 8(a) BD, HUBZone, SDVO SBC or
WOSB Programs.

(2) Acquisitions Valued Above the Sim-
plified Acquisition Threshold. (i) The
contracting officer shall set aside any
acquisition with an anticipated dollar
value exceeding the Simplified Acquisi-
tion Threshold (defined in the FAR at
48 CFR 2.101) for small business con-
cerns when there is a reasonable expec-
tation that offers will be obtained from
at least two small business concerns
that are competitive in terms of qual-
ity and delivery and award will be
made at fair market prices. However,
after conducting market research, the
contracting officer shall first consider
a set-aside or sole source award (if the
sole source award is permitted by stat-
ute or regulation) under the 8(a) BD,
HUBZone, SDVO SBC or WOSB pro-
grams before setting aside the require-
ment as a small business set-aside.
There is no order of precedence among
the 8(a) BD, HUBZone, SDVO SBC or
WOSB programs. The contracting offi-
cer must document the contract file
with the rationale used to support the
specific set-aside, including the type
and extent of market research con-
ducted. In addition, the contracting of-
ficer must document the contract file
showing that the apparent successful
offeror’s certifications in SAM (or any
successor system) and associated rep-
resentations were reviewed.

(ii) SBA believes that Progress in ful-
filling the various small business goals,
as well as other factors such as the re-
sults of market research, pro-
grammatic needs specific to the pro-
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curing agency, anticipated award price,
and the acquisition history, will be
considered in making a decision as to
which program to use for the acquisi-
tion.

(g) Contract file. When restricting
competition to WOSBs or EDWOSBs in
accordance with §127.503, the con-
tracting officer must document the
contract file accordingly, including the
type and extent of market research and
the fact that the NAICS code assigned
to the contract is for an industry that
SBA has designated as an underrep-
resented or, with respect to WOSBs,
substantially underrepresented, indus-
try. In addition, the contracting officer
must document the contract file show-
ing that the apparent successful
offeror’s documents and certifications
in SAM (or any successor system) and
associated representations were re-
viewed.

[75 FR 62282, Oct. 7, 2010, as amended at 77 FR
1861, Jan. 12, 2012; 78 FR 26506, May 7, 2013; 78
FR 61147, Oct. 2, 2013; 79 FR 31849, June 3,
2014; 80 FR 55022, Sept. 14, 2015; 83 FR 12852,
Mar. 26, 2018; 84 FR 65665, Nov. 29, 2019; 86 FR
27664, May 11, 2020; 85 FR 66197, Oct. 16, 2020]

§127.504 What requirements must an
EDWOSB or WOSB meet to be eligi-
ble for an EDWOSB or WOSB re-
quirement?

(a) General. In order for a concern to
submit an offer on a specific EDWOSB
or WOSB set-aside requirement, the
concern must qualify as a small busi-
ness concern under the size standard
corresponding to the NAICS code as-
signed to the contract, and either be a
certified EDWOSB or WOSB pursuant
to §127.300, or represent that it has sub-
mitted a complete application for
WOSB or EDWOSB certification to
SBA or a third-party certifier and has
not received a negative determination
regarding that application from SBA or
the third party certifier.

(1) If a concern becomes the apparent
successful offeror while its application
for WOSB or EDWOSB certification is
pending, either at SBA or a third-party
certifier, the contracting officer for the
particular contract must immediately
inform SBA’s D/GC. SBA will then
prioritize the concern’s WOSB or
EDWOSB application and make a de-
termination regarding the firm’s status
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as a WOSB or EDWOSB within 15 cal-
endar days from the date that SBA re-
ceived the contracting officer’s notifi-
cation. Where the application is pend-
ing with a third-party certifier, SBA
will immediately contact the third-
party certifier to require the third-
party certifier to complete its deter-
mination within 15 calendar days.

(2) If the contracting officer does not
receive an SBA or third-party certifier
determination within 15 calendar days
after the SBA’s receipt of the notifica-
tion, the contracting officer may pre-
sume that the apparently successful of-
feror is not an eligible WOSB or
EDWOSB and may make award accord-
ingly, unless the contracting officer
grants an extension to the 15-day re-
sponse period.

(b) Sole source EDWOSB or WOSB re-
quirements. In order for a concern to
seek a specific sole source EDWOSB or
WOSB requirement, the concern must
be a certified EDWOSB or WOSB pursu-
ant to §127.300 and qualify as small
under the size standard corresponding
to the requirement being sought.

(c) Joint ventures. A business concern
seeking an EDWOSB or WOSB contract
as a joint venture may submit an offer
if the joint venture meets the require-
ments as set forth in §127.506.

(d) Multiple Award Contracts. With re-
spect to Multiple Award Contracts, or-
ders issued against a Multiple Award
Contract, and Blanket Purchase Agree-
ments issued against a Multiple Award
Contract:

(1) SBA determines EDWOSB or
WOSB eligibility for the underlying
Multiple Award Contract as of the date
a concern certifies its status as an
EDWOSB or WOSB as part of its initial
offer (or other formal response to a so-
licitation), which includes price, unless
the concern was required to recertify
its status as a WOSB or EDWOSB
under paragraph (f) of this section.

(1) Unrestricted Multiple Award Con-
tracts or Set-Aside Multiple Award Con-
tracts for Other than EDWOSB or WOSB.
For an unrestricted Multiple Award
Contract or other Multiple Award Con-
tract not set aside specifically for
EDWOSB or WOSB, if a business con-
cern is an EDWOSB or WOSB at the
time of offer and contract-level recer-
tification for the Multiple Award Con-
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tract, it is an EDWOSB or WOSB for
goaling purposes for each order issued
against the contract, unless a con-
tracting officer requests recertification
as an EDWOSB or WOSB for a specific
order or Blanket Purchase Agreement.
Except for orders and Blanket Pur-
chase Agreements issued under any
Federal Supply Schedule contract, if
an order or a Blanket Purchase Agree-
ment under an unrestricted Multiple
Award Contract is set aside exclusively
for EDWOSB or WOSB, a concern must
recertify it qualifies as an EDWOSB or
WOSB at the time it submits its initial
offer, which includes price, for the par-
ticular order or Agreement. However,
where the underlying Multiple Award
Contract has been awarded to a pool of
WOSB or EDWOSB concerns for which
WOSB or EDWOSB status is required,
if an order or a Blanket Purchase
Agreement under that Multiple Award
Contract is set aside exclusively for
concerns in the WOSB or EDWOSB
pool, concerns need not recertify their
status as WOSBs or EDWOSBs (unless
a contracting officer requests size cer-
tifications with respect to a specific
order or Blanket Purchase Agreement).

(ii) EDWOSB or WOSB Set-Aside Mul-
tiple Award Contracts. For a Multiple
Award Contract that is set aside spe-
cifically for EDWOSB or WOSB, if a
business concern is an EDWOSB or
WOSB at the time of offer and con-
tract-level recertification for the Mul-
tiple Award Contract, it is an EDWOSB
or WOSB for each order issued against
the contract, unless a contracting offi-
cer requests recertification as an
EDWOSB or WOSB for a specific order
or Blanket Purchase Agreement.

(2) SBA will determine EDWOSB or
WOSB status at the time a business
concern submits its initial offer (or
other formal response to a solicitation)
which includes price for an order or an
Agreement issued against a Multiple
Award Contract if the contracting offi-
cer requests a new EDWOSB or WOSB
certification for the order or Agree-
ment.

(e) Limitations on subcontracting. A
business concern seeking an EDWOSB
or WOSB requirement must also meet
the applicable limitations on subcon-
tracting requirements as set forth in
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§125.6 of this chapter for the perform-
ance of EDWOSB or WOSB contracts
(both sole source and those totally set
aside for EDWOSB or WOSB), the per-
formance of the set-aside portion of a
partial set-aside contract, or the per-
formance of orders set-aside for
EDWOSB or WOSB.

(f) Non-manufacturers. An EDWOSB or
WOSB that is a non-manufacturer, as
defined in §121.406(b) of this chapter,
may submit an offer on an EDWOSB or
WOSB contract for supplies, if it meets
the requirements under the non-manu-
facturer rule set forth in §121.406(b) of
this chapter.

(g) Ostensible subcontractor. Where a
subcontractor that is not similarly sit-
uated performs primary and vital re-
quirements of a set-aside service con-
tract, or where a prime contractor is
unduly reliant on a small business that
is not similarly situated to perform the
set-aside service contract, the prime
contractor is not eligible for award of a
WOSB or EDWOSB contract.

(1) When the subcontractor is small
for the size standard assigned to the
procurement, this issue may be
grounds for a WOSB or EDWOSB status
protest, as described in subpart F of
this part. When the subcontractor is
other than small or alleged to be other
than small for the size standard as-
signed to the procurement, this issue
may be a ground for a size protest, as
described at §121.103(h)(4) of this chap-
ter.

(2) SBA will find that a prime WOSB
or EDWOSB contractor is performing
the primary and vital requirements of
a contract or order and is not unduly
reliant on one or more non-similarly
situated subcontracts where the prime
contractor can demonstrate that it, to-
gether with any similarly situated en-
tity, will meet the limitations on sub-
contracting provisions set forth in
§125.6.

(h) Recertification. (1) Where a con-
tract being performed by an EDWOSB
or WOSB is novated to another busi-
ness concern, the concern that will
continue performance on the contract
must recertify its status as an
EDWOSB or WOSB (or qualify as a cer-
tified EDWOSB or WOSB for a WOSB
contract) to the procuring agency, or
inform the procuring agency that it

§127.504

does not qualify as an EDWOSB or
WOSB, (or qualify as a certified
EDWOSB or WOSB for a WOSB con-
tract) within 30 days of the novation
approval. If the concern cannot recer-
tify its status as an EDWOSB or WOSB
(or qualify as a certified EDWOSB or
WOSB for a WOSB contract), the agen-
cy must modify the contract to reflect
the new status, and may not count the
options or orders issued pursuant to
the contract, from that point forward,
towards its women-owned small busi-
ness goals.

(2) Where an EDWOSB or WOSB con-
cern that is performing a contract ac-
quires, is acquired by, or merges with
another concern and contract novation
is not required, the concern must,
within 30 days of the transaction be-
coming final, recertify its status as an
EDWOSB or WOSB (or qualify as a cer-
tified EDWOSB or WOSB for a WOSB
contract) to the procuring agency, or
inform the procuring agency that it no
longer qualifies as an EDWOSB or
WOSB (or qualify as a certified
EDWOSB or WOSB for a WOSB con-
tract). If the concern is unable to re-
certify its status as an EDWOSB or
WOSB (or qualify as a certified
EDWOSB or WOSB for a WOSB con-
tract), the agency must modify the
contract to reflect the new status, and
may not count the options or orders
issued pursuant to the contract, from
that point forward, towards its women-
owned small business goals.

(3) For purposes of contracts (includ-
ing Multiple Award Contracts) with du-
rations of more than five years (includ-
ing options), a contracting officer must
request that a business concern recer-
tify its status as an EDWOSB or WOSB
(or qualify as a certified EDWOSB or
WOSB for a WOSB contract) no more
than 120 days prior to the end of the
fifth year of the contract, and no more
than 120 days prior to exercising any
option. If the concern is unable to re-
certify its status as an EDWOSB or
WOSB (or qualify as a certified
EDWOSB or WOSB for a WOSB con-
tract), the agency must modify the
contract to reflect the new status, and
may not count the options or orders
issued pursuant to the contract, from
that point forward, towards its women-
owned small business goals.
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(4) A business concern that did not
certify as an EDWOSB or WOSB, either
initially or prior to an option being ex-
ercised, may recertify as an EDWOSB
or WOSB (or qualify as a certified
EDWOSB or WOSB for a WOSB con-
tract) for a subsequent option period if
it meets the eligibility requirements at
that time. The agency must modify the
contract to reflect the new status, and
may count the options or orders issued
pursuant to the contract, from that
point forward, towards its women-
owned small business goals.

(5) Recertification does not change
the terms and conditions of the con-
tract. The Ilimitations on subcon-
tracting, nonmanufacturer and subcon-
tracting plan requirements in effect at
the time of contract award remain in
effect throughout the life of the con-
tract.

(6) A concern’s status will be deter-
mined at the time of a response to a so-
licitation for an Agreement and each
order issued pursuant to the Agree-
ment.

[85 FR 66197, Oct. 16, 2020]
§127.505 [Reserved]

§127.506 May a joint venture submit
an offer on an EDWOSB or WOSB
requirement?

A joint venture, including those be-
tween a protégé and a mentor under
§125.9 of this chapter (or, if also an 8(a)
BD Participant, under §124.520 of this
chapter), may submit an offer on a
WOSB Program contract if the joint
venture meets all of the following re-
quirements:

(a)(1) A joint venture of at least one
WOSB or EDWOSB and one or more
other business concerns may submit an
offer as a small business for a WOSB
Program procurement or sale so long
as each concern is small under the size
standard corresponding to the NAICS
code assigned to the procurement or
sale.

(2) A joint venture between a protégé
firm and its SBA-approved mentor (see
§125.9 and §124.520 of this chapter) will
be deemed small provided the protégé
qualifies as small for the size standard
corresponding to the NAICS code as-
signed to the WOSB Program procure-
ment or sale.
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(b) The EDWOSB or WOSB partici-
pant of the joint venture must be des-
ignated in SAM (or any successor sys-
tem)as an EDWOSB or WOSB;

(c) Contents of joint venture agreement.
The parties to the joint venture must
enter into a written joint venture
agreement. The joint venture agree-
ment must contain a provision:

(1) Setting forth the purpose of the
joint venture.

(2) Designating a WOSB or EDWOSB
as the managing venturer of the joint
venture, and designating a named em-
ployee of the WOSB or EDWOSB man-
aging venturer as the manager with ul-
timate responsibility for performance
of the contract (the ‘‘Responsible Man-
ager’’).

(i) The managing venturer is respon-
sible for controlling the day-to-day
management and administration of the
contractual performance of the joint
venture, but other partners to the joint
venture may participate in all cor-
porate governance activities and deci-
sions of the joint venture as is com-
mercially customary.

(ii) The individual identified as the
Responsible Manager of the joint ven-
ture need not be an employee of the
WOSB or EDWOSB at the time the
joint venture submits an offer, but, if
he or she is not, there must be a signed
letter of intent that the individual
commits to be employed by the WOSB
or EDWOSB if the joint venture is the
successful offeror. The individual iden-
tified as the Responsible Manager can-
not be employed by the mentor and be-
come an employee of the WOSB or
EDWOSB for purposes of performance
under the joint venture.

(iii) Although the joint venture man-
agers responsible for orders issued
under an IDIQ contract need not be em-
ployees of the protégé, those managers
must report to and be supervised by
the joint venture’s Responsible Man-
ager.

(3) Stating that with respect to a sep-
arate legal entity joint venture, the
WOSB must own at least 51% of the
joint venture entity;

(4) Stating that the WOSB or
EDWOSB must receive profits from the
joint venture commensurate with the
work performed by the WOSB or
EDWOSB, or a percentage agreed to by
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the parties to the joint venture where-
by the WOSB or EDWOSB receives
profits from the joint venture that ex-
ceed the percentage commensurate
with the work performed by the WOSB
or EDWOSB;

(5) Providing for the establishment
and administration of a special bank
account in the name of the joint ven-
ture. This account must require the
signature or consent of all parties to
the joint venture for any payments
made by the joint venture to its mem-
bers for services performed. All pay-
ments due the joint venture for per-
formance on a WOSB Program contract
will be deposited in the special ac-
count; all expenses incurred under the
contract will be paid from the account
as well;

(6) Itemizing all major equipment, fa-
cilities, and other resources to be fur-
nished by each party to the joint ven-
ture, with a detailed schedule of cost or
value of each, where practical. If a con-
tract is indefinite in nature, such as an
indefinite quantity contract or a mul-
tiple award contract where the level of
effort or scope of work is not known,
the joint venture must provide a gen-
eral description of the anticipated
major equipment, facilities, and other
resources to be furnished by each party
to the joint venture, without a detailed
schedule of cost or value of each, or in
the alternative, specify how the parties
to the joint venture will furnish such
resources to the joint venture once a
definite scope of work is made publicly
available;

(7T) Specifying the responsibilities of
the parties with regard to negotiation
of the contract, source of labor, and
contract performance, including ways
that the parties to the joint venture
will ensure that the joint venture and
the WOSB Program participant(s) in
the joint venture will meet the per-
formance of work requirements set
forth in paragraph (d) of this section,
where practical. If a contract is indefi-
nite in nature, such as an indefinite
quantity contract or a multiple award
contract where the level of effort or
scope of work is not known, the joint
venture must provide a general descrip-
tion of the anticipated responsibilities
of the parties with regard to negotia-
tion of the contract, source of labor,
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and contract performance, not includ-
ing the ways that the parties to the
joint venture will ensure that the joint
venture and the WOSB Program partic-
ipant(s) in the joint venture will meet
the performance of work requirements
set forth in paragraph (d) of this sec-
tion, or in the alternative, specify how
the parties to the joint venture will de-
fine such responsibilities once a defi-
nite scope of work is made publicly
available;

(8) Obligating all parties to the joint
venture to ensure performance of the
WOSB contract and to complete per-
formance despite the withdrawal of any
member;

(9) Designating that accounting and
other administrative records relating
to the joint venture be kept in the of-
fice of the WOSB managing venturer,
unless approval to keep them elsewhere
is granted by the District Director or
his/her designee upon written request;

(10) Requiring that the final original
records be retained by the WOSB man-
aging venturer upon completion of the
WOSB Program contract performed by
the joint venture;

(11) Stating that quarterly financial
statements showing cumulative con-
tract receipts and expenditures (includ-
ing salaries of the joint venture’s prin-
cipals) must be submitted to SBA not
later than 45 days after each operating
quarter of the joint venture; and

(12) Stating that a project-end profit
and loss statement, including a state-
ment of final profit distribution, must
be submitted to SBA no later than 90
days after completion of the contract.

(d) Performance of work. (1) For any
WOSB Program contract, the joint ven-
ture (including one between a protégé
and a mentor authorized by §125.9 or
§124.520 of this chapter) must perform
the applicable percentage of work re-
quired by §125.6 of this chapter.

(2) The WOSB partner(s) to the joint
venture must perform at least 40% of
the work performed by the joint ven-
ture.

(i) The work performed by the WOSB
partner(s) to a joint venture must be
more than administrative or ministe-
rial functions so that they gain sub-
stantive experience.

(ii) The amount of work done by the
partners will be aggregated and the
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work done by the WOSB partner(s)
must be at least 40% of the total done
by all partners. In determining the
amount of work done by the non-WOSB
partner, all work done by the non-
WOSB partner and any of its affiliates
at any subcontracting tier will be
counted.

(e) Certification of compliance. Prior to
the performance of any WOSB Program
contract as a joint venture, the WOSB
Program participant in the joint ven-
ture must submit a written certifi-
cation to the contracting officer and
SBA, signed by an authorized official of
each partner to the joint venture, stat-
ing as follows:

(i) The parties have entered into a
joint venture agreement that fully
complies with paragraph (c) of this sec-
tion;

(ii) The parties will perform the con-
tract in compliance with the joint ven-
ture agreement and with the perform-
ance of work requirements set forth in
paragraph (d) of this section.

(f) Past performance and experience.
When evaluating the past performance
and experience of an entity submitting
an offer for a WOSB Program contract
as a joint venture established pursuant
to this section, a procuring activity
must consider work done individually
by each partner to the joint venture as
well as any work done by the joint ven-
ture itself previously.

(g) Contract execution. The procuring
activity will execute a WOSB Program
contract in the name of the joint ven-
ture entity or the WOSB, but in either
case will identify the award as one to a
WOSB Program joint venture or a
WOSB Program mentor-protégé joint
venture, as appropriate.

(h) Submission of joint venture agree-
ment. The WOSB Program participant
must provide a copy of the joint ven-
ture agreement to the contracting offi-
cer.

(1) Inspection of records. The joint ven-
ture partners must allow SBA’s au-
thorized representatives, including rep-
resentatives authorized by the SBA In-
spector General, during normal busi-
ness hours, access to its files to inspect
and copy all records and documents re-
lating to the joint venture.

(j) Performance of work reports. The
WOSB Program participant in the joint
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venture must describe how it is meet-
ing or has met the applicable perform-
ance of work requirements for each
WOSB Program contract it performs as
a joint venture.

(1) The WOSB partner to the joint
venture must annually submit a report
to the relevant contracting officer and
to the SBA, signed by an authorized of-
ficial of each partner to the joint ven-
ture, explaining how the performance
of work requirements are being met for
each WOSB Program contract per-
formed during the year.

(2) At the completion of every WOSB
Program contract awarded to a joint
venture, the WOSB partner to the joint
venture must submit a report to the
relevant contracting officer and to the
SBA, signed by an authorized official of
each partner to the joint venture, ex-
plaining how and certifying that the
performance of work requirements
were met for the contract, and further
certifying that the contract was per-
formed in accordance with the provi-
sions of the joint venture agreement
that are required under paragraph (c)
of this section.

(k) Basis for suspension or debarment.
The Government may consider the fol-
lowing as a ground for suspension or
debarment as a willful violation of a
regulatory provision or requirement
applicable to a public agreement or
transaction:

(1) Failure to enter a joint venture
agreement that complies with para-
graph (c) of this section;

(2) Failure to perform a contract in
accordance with the joint venture
agreement or performance of work re-
quirements in paragraph (d) of this sec-
tion; or

(3) Failure to submit the certifi-
cation required by paragraph (e) or
comply with paragraph (i) of this sec-
tion.

(1) Any person with information con-
cerning a joint venture’s compliance
with the performance of work require-
ments may report that information to
SBA and/or the SBA Office of Inspector
General.

[756 FR 62282, Oct. 7, 2010, as amended at 78 FR
61147, Oct. 2, 2013; 81 FR 34265, May 31, 2016;
81 FR 48593, July 25, 2016; 81 FR 94942, Dec. 27,
2016; 85 FR 66199, Oct. 16, 2020]
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§127.507 Are there EDWOSB and
WOSB contracting opportunities at
or below the simplified acquisition
threshold?

If the requirement is valued at or
below  the simplified acquisition
threshold, the contracting officer may
set aside the requirement or award the
requirement on a sole source basis as
set forth in §127.503.

[80 FR 55022, Sept. 14, 2015]

§127.508 May SBA appeal a con-
tracting officer’s decision not to
make a requirement available for
award as a WOSB Program con-
tract?

The Administrator may appeal a con-
tracting officer’s decision not to make
a particular requirement available for
award under the WOSB Program.

§127.509 What is the process for such
an appeal?

(a) Notice of appeal. When the con-
tacting officer rejects a recommenda-
tion by SBA’s Procurement Center
Representative to make a requirement
available for the WOSB Program, he or
she must notify the Procurement Cen-
ter Representative as soon as prac-
ticable. If the Administrator intends to
appeal the decision, SBA must notify
the contracting officer no later than
five (5) business days after receiving
notice of the contracting officer’s deci-
sion.

(b) Suspension of action. Upon receipt
of notice of SBA’s intent to appeal, the
contracting officer must suspend fur-
ther action regarding the procurement
until the Secretary of the department
or head of the agency issues a written
decision on the appeal, unless the Sec-
retary of the department or head of the
agency makes a written determination
that urgent and compelling cir-
cumstances which significantly affect
the interests of the United States com-
pel award of the contract.

(c) Deadline for appeal. Within fifteen
(15) business days of SBA’s notification
to the CO, SBA must file its formal ap-
peal with the Secretary of the depart-
ment or head of the agency, or the ap-
peal will be deemed withdrawn.

(d) Decision. The Secretary of the de-
partment or head of the agency must
specify in writing the reasons for a de-
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nial of an appeal brought under this
section.

Subpart F—Protests

§127.600 Who may protest the status
of a concern as an EDWOSB or
WOSB?

(a) For sole source procurements. SBA
or the contracting officer may protest
the proposed awardee’s EDWOSB or
WOSB status.

(b) For all other EDWOSB or WOSB re-
quirements. An interested party may
protest the apparent successful
offeror’s EDWOSB or WOSB status.

[80 FR 55022, Sept. 14, 2015]

§127.601 May a protest challenging
the size and status of a concern as
an EDWOSB or WOSB be filed to-
gether?

An interested party seeking to pro-
test both the size and the EDWOSB or
WOSB status of an apparent successful
offeror on an EDWOSB or WOSB re-
quirement must file two separate pro-
tests, one size protest pursuant to part
121 of this chapter and one EDWOSB or
WOSB status protest pursuant to this
subpart. An interested party seeking to
protest only the size of an apparent
successful EDWOSB or WOSB offeror
must file a size protest to the con-
tracting officer pursuant to part 121 of
this chapter.

§127.602 What are the grounds for fil-
ing an EDWOSB or WOSB status
protest?

(a) SBA will consider a protest chal-
lenging the status of a concern as an
EDWOSB or WOSB if the protest pre-
sents sufficient credible evidence to
show that the concern may not be
owned and controlled by one or more
women who are United States citizens
and, if the protest is in connection
with an EDWOSB contract, that the
concern is not at least 51 percent
owned and controlled by one or more
women who are economically disadvan-
taged. SBA will also consider a protest
challenging the status of a concern as
an EDWOSB or WOSB if the con-
tracting officer has protested because
the WOSB or EDWOSB apparent suc-
cessful offeror has failed to provide all
of the required documents, as set forth
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in §127.300. In addition, when sufficient
credible evidence is presented, SBA
will consider a protest challenging
whether the prime contractor is unusu-
ally reliant on a small, non-similarly
situated entity subcontractor, as de-
fined in §125.1 of this chapter, or a pro-
test alleging that such subcontractor is
performing the primary and vital re-
quirements of a set-aside or sole-source
WOSB or EDWOSB contract.

(b) For a protest filed against an
EDWOSB or WOSB joint venture, the
protest must state all specific grounds
for why—

(1) The EDOWSB or WOSB partner to
the joint venture did not meet the
EDWOSB or WOSB eligibility require-
ments set forth in §127.200; and/or

(2) The protested EDWOSB or WOSB
joint venture did not meet the require-
ments set forth in §127.506.

[75 FR 62282, Oct. 7, 2010, as amended at 84 FR
65251, Nov. 26, 2019; 84 FR 65665, Nov. 29, 2019]

§127.603 What are the requirements
for filing an EDWOSB or WOSB sta-
tus protest?

(a) Format. Protests must be in writ-
ing and must specify all the grounds
upon which the protest is based. A pro-
test merely asserting that the pro-
tested concern is not an eligible
EDWOSB or WOSB, without setting
forth specific facts or allegations, is in-
sufficient.

(b) Filing. Protestors may deliver
their written protests in person, by fac-
simile, by express delivery service, e-
mail, or by U.S. mail (received by the
applicable date) to the following:

(1) To the contracting officer, if the
protestor is an offeror for the specific
contract; or

(2) To the D/GC, if the protest is ini-
tiated by the contracting officer or
SBA. IF SBA initiates a protest, the D/
GC will notify the contracting officer
of such protest.

(c) Timeliness. (1) For negotiated ac-
quisitions, a protest from an interested
party must be received by the con-
tracting officer prior to the close of
business on the fifth business day after
notification by the contracting officer
of the apparent successful offeror or
notification of award. Except for an
order or Blanket Purchase Agreement
issued under any Federal Supply
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Schedule contact, for an order or a
Blanket Purchase Agreement that is
set-aside for EDWOSB or WOSB small
business under a Multiple Award Con-
tract that is not itself set aside for
EDWOSB or WOSB small business or
have a reserve for EDWOSB or WOSB
small business (or any EDWOSB or
WOSB order where the contracting offi-
cer has requested recertification of
such status), an interested party must
submit its protest challenging the
EDWOSB or WOSB status of a concern
for the order or Blanket Purchase
Agreement by close of business on the
fifth business day after notification by
the contracting officer of the apparent
successful offeror.

(2) For sealed bid acquisitions, a pro-
test from an interested party must be
received by close of business on the
fifth business day after bid opening.

(3) Any protest received after the
time limit is untimely, unless it is
from SBA or the contracting officer. A
contracting officer or SBA may file an
EDWOSB or WOSB protest at any time
after bid opening or notification of in-
tended awardee, whichever applies.

(4) Any protest received prior to bid
opening or notification of intended
awardee, whichever applies, is pre-
mature.

(5) A timely filed protest applies to
the procurement in question even if
filed after award.

(d) Referral to SBA. The contracting
officer must forward to SBA any pro-
test received, notwithstanding whether
he or she believes it is premature, suffi-
ciently specific, or timely. The con-
tracting officer must send all protests,
along with a referral letter and docu-

ments, directly to the Director for
Government Contracting, U.S. Small
Business Administration, 409 Third

Street, SW., Washington, DC 20416, or
by fax to (202) 205-6390, Attn: Women-
Owned Small Business Status Protest.
The contracting officer’s referral letter
must include information pertaining to
the solicitation that may be necessary
for SBA to determine timeliness and
standing, including: the solicitation
number; the name, address, telephone
number and facsimile number of the
contracting officer; whether the
protestor submitted an offer; whether
the protested concern was the apparent
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successful offeror; when the protested
concern submitted its offer; whether
the procurement was conducted using
sealed bid or negotiated procedures;
the bid opening date, if applicable;
when the protest was submitted to the
contracting officer; when the protestor
received notification about the appar-
ent successful offeror, if applicable;
and whether a contract has been
awarded. The D/GC or designee will de-
cide the merits of EDWOSB or WOSB
status protests.

[75 FR 62282, Oct. 7, 2010, as amended at 85 FR
27665, May 11, 2020; 85 FR 66199, Oct. 16, 2020]

§127.604 How will SBA process an
EDWOSB or WOSB status protest?

(a) Notice of receipt of protest. Upon re-
ceipt of the protest, SBA will notify
the contracting officer and the
protestor of the date SBA received the
protest and whether SBA will process
the protest or dismiss it under para-
graph (b) of this section. The con-
tracting officer may award the con-
tract after receipt of a protest if the
contracting officer determines in writ-
ing that an award must be made to pro-
tect the public interest. Notwith-
standing such a determination, the
provisions of paragraph (f) of this sec-
tion apply to the procurement in ques-
tion.

(b) Dismissal of protest. If SBA deter-
mines that the protest is premature,
untimely, nonspecific, or is based on
nonprotestable allegations, SBA will
dismiss the protest and will send the
contracting officer and the protestor a
notice of dismissal, citing the reason(s)
for the dismissal. Notwithstanding
SBA’s dismissal of the protest, SBA
may, in its sole discretion, consider the
protest allegations in determining
whether to conduct an examination of
the protested concern pursuant to sub-
part D of this part or submit a protest
itself.

(c) Notice to protested concern. If SBA
determines that the protest is timely,
sufficiently specific and is based upon
protestable allegations, SBA will:

(1) Notify the protested concern of
the protest and request information
and documents responding to the pro-
test within five (5) business days from
the date of the notice. These docu-
ments will include those that verify

§127.604

the eligibility of the concern, respond
to the protest allegations, and copies of
proposals or bids submitted in response
to an EDWOSB or WOSB requirement.
In addition, EDWOSBs will be required
to submit signed copies of SBA Form
413, Personal Financial Statement, the
three most recent personal income tax
returns (including all schedules and W-
2 forms) for the women claiming eco-
nomic disadvantage and their spouses,
unless the individuals and their
spouses are legally separated, and SBA
Form 4506-T, Request for Tax Tran-
script Form. SBA may draw an adverse
inference where a concern fails to co-
operate in providing the requested in-
formation and documents; and

(2) Forward a copy of the protest to
the protested concern.

(d) Time period for determination. SBA
will determine the EDWOSB or WOSB
status of the protested concern within
fifteen (15) business days after receipt
of the protest, or within any extension
of that time that the contracting offi-
cer may grant SBA. If SBA does not
issue its determination within the fif-
teen (15) business day period (or within
any extension of that time the con-
tracting officer has granted), the con-
tracting officer may award the con-
tract if he or she determines in writing
that there is an immediate need to
award the contract and that waiting
until SBA makes its determination
will be disadvantageous to the Govern-
ment. Notwithstanding such a deter-
mination, the provisions of paragraph
(f) of this section apply to the procure-
ment in question. The determination
must be included in the contract file
and a written copy sent to the D/GC.

(e) Notification of determination. SBA
will notify the contracting officer, the
protestor, and the protested concern in
writing of its determination. If SBA
sustains the protest, SBA will issue a
decision explaining the basis of its de-
termination and requiring that the
concern remove its designation in SAM
(or any successor system) as an
EDWOSB or WOSB, as appropriate. Re-
gardless of a decision not to sustain
the protest, SBA may, in its sole dis-
cretion, consider the protest allega-
tions in determining whether to con-
duct an examination of the protested
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concern pursuant to subpart D of this
part.

(f) Effect of determination. SBA’s de-
termination is effective immediately
and is final unless overturned by SBA’s
Office of Hearings and Appeals (OHA)
on appeal pursuant to §127.605.

(1) A contracting officer may award
the contract to a protested concern
after the D/GC either has determined
that the protested concern is an eligi-
ble WOSB or EDWOSB or has dismissed
all protests against it. If OHA subse-
quently overturns the D/GC’s deter-
mination or dismissal, the contracting
officer may apply the OHA decision to
the procurement in question.

(2) A contracting officer shall not
award the contract to a protested con-
cern that the D/GC has determined is
not an EDWOSB or WOSB for the pro-
curement in question.

(i) If a contracting officer receives
such a determination after contract
award, and no OHA appeal has been
filed, the contracting officer shall ter-
minate the award.

(ii) If a timely OHA appeal has been
filed after contract award, the con-
tracting officer must consider whether
performance can be suspended until an
appellate decision is rendered.

(iii) If OHA affirms the D/GC’s deter-
mination finding that the protested
concern is ineligible, the contracting
officer shall either terminate the con-
tract, not exercise the next option or
not award further task or delivery or-
ders.

(3) The contracting officer must up-
date the Federal Procurement Data
System and other procurement report-
ing databases to reflect the final agen-
cy decision (the D/GC’s decision if no
appeal is filed or OHA’s decision).

(4) A concern that has been found to
be ineligible will be decertified from
the program and may not submit an
offer as a WOSB or EDWOSB on an-
other procurement until it is recer-
tified. A concern may be recertified by
reapplying to the program pursuant to
§127.305.

[75 FR 62282, Oct. 7, 2010, as amended at 77 FR
1861, Jan. 12, 2012; 78 FR 61148, Oct. 2, 2013; 85
FR 27665, May 11, 2020]
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§127.605 What are the procedures for
appealing an EDWOSB or WOSB
status protest decision?

The protested concern, the protestor,
or the contracting officer may file an
appeal of a WOSB or EDWOSB status
protest determination with SBA’s Of-
fice of Hearings and Appeals (OHA) in
accordance with part 134 of this chap-
ter.

Subpart G—Penalties

§127.700 What are the requirements
for representing EDWOSB or WOSB
status, and what are the penalties
for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
set aside, reserved, or otherwise classi-
fied as intended for award to EDWOSBs
or WOSBs, there shall be a presump-
tion of loss to the United States based
on the total amount expended on the
contract, subcontract, cooperative
agreement, cooperative research and
development agreement, or grant
whenever it is established that a busi-
ness concern other than a EDWOSB or
WOSB willfully sought and received
the award by misrepresentation.

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of EDWOSB or WOSB status:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as in-
tended for award to EDWOSBs or
WOSBs.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a EDWOSB or WOSB.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
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grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
an EDWOSB or WOSB.

(c) Signature Requirement. Each offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the EDWOSB or WOSB status
of a business concern seeking the Fed-
eral contract, subcontract or grant. An
authorized official must sign the cer-
tification on the same page containing
the EDWOSB or WOSB status claimed
by the concern.

(d) Limitation of Liability. Paragraphs
(a)-(c) of this section may be deter-
mined not to apply in the case of unin-
tentional errors, technical malfunc-
tions, and other similar situations that
demonstrate that a misrepresentation
of EDWOSB or WOSB status was not
affirmative, intentional, willful or ac-
tionable under the False Claims Act, 31
U.S.C. §§3729, et seq. A prime con-
tractor acting in good faith should not
be held liable for misrepresentations
made by its subcontractors regarding
the subcontractors” EDWOSB or WOSB
status. Relevant factors to consider in
making this determination may in-
clude the firm’s internal management
procedures governing EDWOSB or
WOSB status representations or certifi-
cations, the clarity or ambiguity of the
representation or certification require-
ment, and the efforts made to correct
an incorrect or invalid representation
or certification in a timely manner. An
individual or firm may not be held lia-
ble where government personnel have
erroneously identified a concern as an
EDWOSB or WOSB without any rep-
resentation or certification having
been made by the concern and where
such identification is made without the
knowledge of the individual or firm.

(e) Penalties for Misrepresentation. (1)
Suspension or debarment. The SBA sus-
pension and debarment official or the
agency suspension and debarment offi-
cial may suspend or debar a person or
concern for misrepresenting a firm’s
status as an EDWOSB or WOSB pursu-
ant to the procedures set forth in 48
CFR subpart 9.4.

(2) Civil Penalties. Persons or concerns
are subject to severe penalties under
the False Claims Act, 31 U.S.C. 3729-

§127.701

3733, the Program Fraud Civil Rem-
edies Act, 31 U.S.C. 3801-3812, and any
other applicable laws or regulations,
including 13 CFR part 142.

(3) Criminal Penalties. Persons or con-
cerns are subject to severe criminal
penalties for knowingly misrepre-
senting the EDWOSB or WOSB status
of a concern in connection with pro-
curement programs pursuant to section
16(d) of the Small Business Act, 15
U.S.C. 645(d), as amended, 18 U.S.C.
1001, 18 U.S.C. 287, and any other appli-
cable laws. Persons or concerns are
subject to criminal penalties for know-
ingly making false statements or mis-
representations to SBA for the purpose
of influencing any actions of SBA pur-
suant to section 16(a) of the Small
Business Act, 15 TU.S.C. 645(a), as
amended, including failure to correct
“‘continuing representations’ that are
no longer true.

[78 FR 38820, June 28, 2013, as amended at 81
FR 31492, May 19, 2016]

§127.701 What must a concern do in
order to be identified as an
EDWOSB or WOSB in any Federal
procurement databases?

(a) In order to be identified as an
EDWOSB or WOSB in the System for
Award Management (SAM) database
(or any successor thereto), a concern
must certify its EDWOSB or WOSB sta-
tus in connection with specific eligi-
bility requirements at least annually.

(b) If a firm identified as an EDWOSB
or WOSB in SAM fails to certify its
status within one year of a status cer-
tification, the firm will not be listed as
an EDWOSB or WOSB in SAM, unless
and until the firm recertifies its
EDWOSB or WOSB status.

[78 FR 38821, June 28, 2013]
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